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THE PEOPOSED INTERNATIONAL PRIZE COURT AND 
SOME OE ITS DIFFICULTIES 

The twelfth convention adopted by the Hague Conference of 1907 
provides for the establishment of an International Prize Court to 
which appeals may be carried in certain instances from the prize 
courts of the captors. The proposal for such a convention was pre- 
sented very early in the proceedings of the conference. On Wednes- 
day, June 19, at its second plenary sitting, Baron Marschall Von 
Bieberstein, first delegate of Germany, intimated that he had been 
charged by his Government to present a project which had for its 
object the establishment of a supreme international prize court of 
appeal in time of naval war. Sir E. Fry, chief delegate of Great 
Britain, said that he had like instructions and would gladly collabo- 
rate with Baron Marschall. "A delegate of the United States gave 
cordial support to the Anglo-American project." * On Saturday 
morning, June 22, the special committee dealing with arbitration 
and the International Committee of Inquiry met, M. Bourgeois pre- 
siding, and the separate proposals as above mentioned were submitted 
by Baron Marschall on behalf of Germany and Sir E. Fry on behalf 
of Great Britain. Two subcommittees were appointed to deal with 
these proposals. The German plan was for a tribunal ad hoc, to be 
instituted in time of war, the members to be practically nominated by 
the two belligerent powers. The British plan provided permanent 
judges and that each signatory power of the Hague convention whose 
mercantile marine at the date of signature of the projected agree- 
ment exceeded 800,000 tons should designate, for a place upon this 
tribunal, within three months after ratification of the present act, 
a jurisconsult of recognized competence in questions of international 
maritime law, enjoying the highest moral reputation and disposed 
to accept the functions of a judge in this court. 2 The advantages 

i Weekly edition of the London Times, June 21, 1907, p. 2, supplement. 
2 Weekly London Times, June 23, 1907, p. 405. 
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claimed for the British proposal were expert and neutral judges and 
the establishment of the court in time of peace. When the debate 
was opened on these proposals in the subcommittee on July 4, 
M. Keiroku Tsudzuki, of Japan, " hoped that the conference would 
first arrive at an agreement on the codification of rules affecting 
prize cases before instituting an international court." 3 After debate 
on July 11 the chairman, M. Bourgeois, recognized the existence of 
unanimity in favor of the establishment of a prize court " and echoed 
the aspirations for uniformity of prize legislation." The rival 
schemes were referred to a comite de redaction. It became also 
understood that private negotiations gave hope of an approximation 
of the views of the different delegations * and the success of these 
negotiations was announced July 25. 5 Finally, September 21, at its 
sixth plenary sitting, a joint proposition from Germany, the United 
States, France, and Great Britain having been presented, the con- 
ference adopted the convention for the institution of an International 
Prize Court of Appeal by thirty-seven votes to one (Brazil), with 
six abstentions (Japan, Russia, Turkey, Siam, Venezuela, and Santo 
Domingo). Brazil alone voted against the project, because she was 
dissatisfied with her share in the appointment of the judges, and 
Japan and Russia abstained from voting apparently on the ground 
that a codification of maritime law ought to precede the institution 
of such a court. 6 The court provided for conformed in the main to 
the British proposal. It will consist of fifteen judges appointed for 
terms of six years. The appointees of Germany, the United States, 
Austria-Hungary, France, Great Britain, Italy, Japan, and Russia 
will invariably be members of the court. Those appointed by other 
powers sit according to a scheme of rotation, 7 being divided into six 
groups. A belligerent power having a case before the court may 
always have a judge in the court, and each nation involved is repre- 

3 Same, July 12, 1907, p. 2, supplement. 

* Same, July 19, 1907, pp. 458-459; July 26, 1907, p. 468. 

5 Same, August 2, 1907, p. 2, supplement. 

6 Same, September 27, 1907, p. 613, and Green Bag, November, 1907, pp. 654- 
658. 

1 Weekly London Times, August 30, 1907, p. 549. See also the excellent article 
by Prof. Amos S. Hershey concerning this court, giving full details of the nine 
articles of the convention. Green Bag for November, 1907, p. 652. 
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sented by a naval officer of rank, who sits as an assessor with advisory 
functions. There may be adjudication by the national tribunals in 
not more than two instances. The statutes of the captor decide 
whether there may be an appeal after decision by a court of appeal 
or the supreme court. If the captor's courts give no final decision 
within two years from the capture the International Court may be 
directly seized of the case. The right of appeal may be, in pre- 
scribed cases, exercised by a neutral power or individual or an indi- 
vidual dependent upon an enemy power. The court is to sit at 
The Hague unless forced to sit elsewhere, and then only with the 
consent of the belligerents. The judges are to be paid through the 
International Bureau at The Hague 100 florins per diem during 
the exercise of their functions, and also their traveling expenses, and 
shall receive nothing from their own country as members of the court. 

The court decides what language shall be used, but the language of 
the court appealed from may always be used. 

The deliberations of the court are secret; the discussions public, 
unless a litigant asks secrecy. Decisions are by a majority of judges 
present. Each party pays his own counsel, and the losing party pays 
the cost of the proceedings and one-hundredth of the value of the 
object in litigation as a contribution to the general expenses of the 
court. The general expenses of the court are borne by the signatory 
powers in proportion to their participation in its action and " the 
signatory powers agree to submit in good faith to the decisions of 
the International Prize Court and to execute them with as little 
delay as possible." 

The difficulty due to the variety of rules, in many respects 
directly conflicting, recognized in the courts of different countries was 
not solved. The courts of England and America are very largely 
in agreement, Sir William Scott (Lord Stowell) being the principal 
creator of the law for each of them, and the difference between the 
text-writers of the two countries in some minor particulars seeming 
not to be shared by the Governments or the courts. The proposed 
court is to decide according to conventions between the parties ; fail- 
ing these, according to " the rules of international law." If no 
settled rules of international law exist, then upon " principles of 
justice and equity." 
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Most cases in the prize courts affecting neutrals arise under the 
rules as to contraband or blockade. As to what is contraband, the 
extreme divergence of views and claims was most recently evidenced 
in the Busso-Japanese war when the list of articles proclaimed as 
contraband by Russia was promptly protested by Great Britain and 
the United States. It can not be claimed that there is unanimity 
as to the rules concerning sailing under convoy and the acceptance 
of the statement of the officer in command of the convoy, but the 
very radical difference, which it is here wished more fully to discuss, 
is that as to breach of blockade and consequent liability to seizure 
and condemnation. 

By the American rule the neutral ship which starts from her home 
port to deliver a cargo in a known blockaded port, the blockade 
having been duly proclaimed, whether delivery is to be by herself, 
directly breaking the blockade, or by serving as one of a chain of 
vessels which by transshipment effects the same purpose, is subject 
to seizure and to the condemnation of ship and cargo, by the block- 
ading belligerent, as soon as she passes out from the territorial waters 
in which her voyage begins. 8 Eo warning from the blockading fleet 
is required, and even where, as in the blockade of the Confederate 
coast by the proclamation of President Lincoln in 1861, provision 
was made for such warning it was held not intended to apply to those 
which sailed with knowledge of the blockade. 

In the case of the steamer Adula® seized during the recent Spanish- 
American war, the doctrine was fully affirmed as to that British 
steamer brought in on the charge of attempting to run the blockade of 
Guantanamo Bay, Cuba, June 29, 1898. Her master and charterer 
had full knowledge of the blockade, but the master was instructed 
to stop at once when signaled by the American vessels and to then 
acquaint the officers of such vessels with his voyage, claimed to be 
for relief of refugees, and, it was believed, he would be allowed to 
enter. The steamer, however, was condemned, and this was affirmed 

8 The Circassian, 2 Wall., 135; The Hiawatha (Prize Cases), 2 Black, 677; 
The Admiral, 3 Wall., 603; 7 Moore's Dig. Inter. Law, 821; and Scott's Cases 
Inter. Law, note, pp. 820 and 828. 

9 176 United States, 361. 
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upon appeal (1899) and it was expressly held by the Supreme Court 
of the United States that a master having knowledge of a blockade 
is not at liberty even to approach the blockaded port for the purpose 
of inquiry, since such liberty would not fail to lead to attempts to 
violate the blockade under such pretext. Counsel for claimant 
(Hon. Everett P. Wheeler, lately chairman of the standing com- 
mittee on International Law of the American Bar Association) 
urged that the adhesion of the United States Government to the 
Declaration of Paris abolishing privateering introduced a change 
into our laws on this subject. Counsel based this claim upon an 
extract from a French treatise upon international law (Pistoye and 
Duverdy, vol. 1, p. 375) in which the modern law is said, in con- 
sequence of the Declaration of Paris, to require that " a vessel must 
be notified to depart from the blockaded port before she can be 
captured and that the contrary rule was the result of the British 
orders in council during the Napoleonic wars, which is now given up 
by that country." The court wholly repudiated the change of inter- 
national law contended for and said of the authority cited : 

We can not, however, accept this as overruling in any particular the 
prior decisions of this court in the cases above cited to the effect that a 
departure for a blockaded port with intent to violate the blockade renders 
the vessel liable to seizure. When Congress has spoken upon this subject 
it will be time enough for this court to act. We can not change our 
rulings to conform to the opinions of foreign writers as to what they 
suppose to be the existing law upon the subject. 10 

There was a strong dissenting opinion in the above case by 
Mr. Justice Shir as, in which three other justices concurred, but the 

io The court cites, in support of such doctrine, Yeaton v. Fry, 5 Cranch, 335; 
3 L. Ed. 117; The Circassian, 2 Wall., 135, sub. now,., Hunter v. United States, 
17 L. Ed., 796; The Frederick Molke, 1 C. Rob., 86; The Columbia, 1 C. Rob., 
154; The Fortune, 2 C. Rob., 94; Wheaton Captures, 196. And as to approaching 
the port exposing to capture, The Admiral, 3 Wall., 603, sub nom., The Admiral 
v. United States, 18 L. Ed., 58; Prize Cases, 2 Black, 635, 677, sub. nom., 
Preeiat v. United States, 17 L. Ed., 459, 479; Duer, Marine Ins., 661; The 
Cheshire, 3 Wall., 231, sub. nom,., The Cheshire v. United States, 18 L. Ed., 175; 
The James Cook, Edw. Adm., 261; The Josephine, 3 Wall., 83, sub. nom., Queu- 
rouze v. United States, 18 L. Ed., 65; The Spes, 5, C. Rob., 76; The Betsy, 1, 
C. Rob., 334; The Neptunus, 2, C. Rob., 110; The Little William., 1 Acton, 141, 
161; Sperry v. Delaware Ins. Co., 2 Wash. C. C, 243; Fed. Cas. No, 13236. 
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rule as above was admitted as to proclaimed blockades. It should 
be added that the President did not find himself justified in exer- 
cising clemency in this case. 11 There has been no belligerent blockade 
by the United States or Great Britain, it is submitted, since that 
with which this modern decision by our highest court so fully deals. 
It is the authoritative statement of the English and American rule 
upon the subject and fully recognizes its conflict with the French 
rule. 

That the distinction between the French or continental rule is 
not abandoned in England any more than in America, appears 
from all the English writers. 12 The usage of France, Italy, Sweden, 
and Spain requires special notification to be given a neutral vessel 
by the blockading squadron in all cases before she can be guilty of a 
breach. The French rule was very fully announced by Count Mole" 
in 1838 and is fully set out and maintained by Ortolan: 13 

Independamment de la notification officielle et diplomatique d'un 
Hocus, tout Navire qui se presente devant le port bloque doit recevoir du 
commandant des batiments de guerre charges de faire respecter le blocus, 
Favertissement qui est a la f ois dans l'interei; de ce navire et dans Finteret 
de la responsabilite de l'officier commis a Pex6cution du blocus. 

The effectiveness of diplomatic notification has been increased and 
the need of personal notification from the blockading squadron 
diminished by the modern newspaper and electric telegraph, and its 
adequacy on those grounds is maintained by Sir H. Maine, and 
Messrs. Smith and Sibley show 14 that such eminent continental 
writers as Bluntschli (S. 832) and Heffter (S. 156), as well as the 
Institute of International Law, consider special notification now 

11 7 Moore's Dig., Inter. Law, p. 822, Mr. Hill, Acting Secretary State, to 
Attorney-General, February 13, 1901. 

12 See Hall's Inter. Law (ed. 1904), p. 708; Wheaton's Inter. Law, 4th Eng. 
ed. (1904), notes by J. Beresford Atlay, p. 700, citing and relying on the case 
of The Adula, supra; 3 Phillimore's Inter. Law, p. 501; 2 Halleck's Inter. Law, 
pp. 224-225 and 230; International Law as Interpreted during Russo-Japanese 
war, Smith and Sibley, pp. 330 and 351; 2 Oppenheim Inter. Law, p. 405 (1905). 

is Smith and Sibley (supra), p. 331; Diplomatic de la Mer, tome 2, p. 307. 
i* Inter. Law, pp. 108-109; Hall's Inter. Law, p. 698; Smith and Sibley, p. 
358. 
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unnecessary. 15 Yet they show that France, in her treaties with 
seven of the principal South American states, provides that special 
notification is necessary. The Japanese proclaimed their blockade 
of Port Arthur, and this fact is claimed by Messrs. Smith and Sibley 
to intimate that Japan is in agreement with the English and Ameri- 
can rule. 16 

The temporary absence of the blockading force, as by reason of 
stress of weather or pursuit of the enemy or vessels attempting entry, 
does not terminate the blockade by English and American rule, but 
absence for any cause is claimed by France to have that effect. 17 

The right to visit and search a neutral ship sailing under convoy 
of the ships of war of their own nation and the obligation to accept 
the statement of the commander of the convoy as to the innocent char- 
acter of the cargo is a matter of controversy. 18 Hall shows that as 
usual " English and American writers and judges are fully in 
accord; on the continent of Europe, Germany, Austria, Spain, and 
Italy, in addition to the Baltic powers and France, provide by their 
naval regulations that the declaration of a convoying officer shall be 
accepted." Great Britain, on the other hand, adheres to the practice 
upon which she has always acted. Continental jurists are almost 
unanimous in maintaining the exemption from visits of convoyed 
ships not only on principle to be advocated, but as an established rule 
of law. 19 

It is with such radical differences as these that the International 
Prize Court must deal. The judges from the eight principal nations 
are always called to serve. The seven other judges are taken from 
the lesser powers in rotation, as we have seen. The strong prob- 
ability arises that the majority of these judges would not determine 

is Smith and Sibley, p. 358. 

is Same, p. 363 ; see also 2 Oppenheim Inter. Law, p. 405. 

it Same, pp. 365-366; citing expressly the instructions of the French Govern- 
ment, 1870, and Ortolan and Hautefeuille. 

"Hall's Inter. Law, 5th ed. (1904), pp. 718-725. 

19 Hall's Inter. Law, 5th ed., p. 724, citing Admiralty Manual of Prize Law 
(Holland, p. 2) for the English rule. See also Calvo, Le Droit International, 
tome 5 (§ 2972 to § 2981), where he gives the history of the rule and collects the 
opinion of writers of Europe and America. 
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the recognized rules of international law in accord with the Anglo- 
American understanding. In fact, it seems likely that the majority 
will hold the generally recognized rules to be in accord with the 
views of the majority of the states, which is perhaps quite logical. 
If they do not find generally recognized rules they are to decide in 
accordance with the general principles of justice and equity. But 
the jurists of every country, it may be said, have formed the juridical 
views of that country, or are formed by them. It is impossible to 
conceive that the continental jurists, on the one hand, consider the 
views as to prize law, which they have evolved, announced, and 
defended during so long a time, either contrary to the general views 
or contrary to justice and equity. The same argument applies to 
the English and American jurists. We conclude that the latter, 
yoked with a hopeless majority of judicial colleagues deeply com- 
mitted to conflicting views, must be overborne and that the strong 
majority of this international court is likely to hold against the 
Anglo-American rules. 

Does that mean the substantial doing away with effective blockade ? 
According to the Anglo-American doctrine the blockade can be ex- 
tended " to any necessary portion of the high seas outside the 3-mile 
limit " as well as to waters within, but this view as to nonterritorial 
waters is not supported by the continental view, which regards the 
blockade as merely " the displacement by a belligerent of the terri- 
torial jurisdiction of his blockaded enemy," which therefore " can not 
be carried on beyond the limits of territorial waters." 20 

The London Times, of September 30, 1907, editorially says that 
the conference has sanctioned " an International Prize Court with 
an extremely wide jurisdiction. We do not hesitate to affirm that 
in its present form the project is utterly inadmissible by this 
country." 

The belief is widespread that the methods of modern navigation, 
the aids of steam and electricity, have increased the difficulty of 
maintaining an effective blockade ; that the increased range of guns 
and searchlights and increased speed of cruisers have been more than 

20 Taylor's Inter. Law, S. 677, citing Hautefeuille Droits des Nations Neutres, 
Tit. IX, ch. 1, § 1. Ortolan Diplomatie de La Mer 11, Ch. IX; Calvo, § 2567. 
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met by the speed and certainty of locomotion and information obtain- 
able by modern blockade runners. Thus, Mr. Hall 21 has said, 
speaking of blockades in general in connection with the greatest 
blockade of history : " The experience of the civil war in America 
has proved the use of steam to assist so powerfully in their evasion 
as to render it unwise to shackle the belligerent with too severe 
restrictions." Sir Henry Maine said of this same blockade : " Steam 
also greatly facilitated the operation of the neutral blockade runners ;" 
and, again, Mr. Hall says : 22 " The practice of England and the 
United States is unquestionably better suited than that of France to 
the present condition of navigation." He shows in a learned note 
that Bluntschli and Heffter partially adopt the English practice, 
and quotes Chief Justice Chase in The Circassian, 2,5 where, speaking 
for the court, he declared that " we are entirely satisfied with this 
rule. It was established, with some Lesitation, when sailing vessels 
were the only vehicles of ocean commerce ; but now, when steam and 
electricity have made all nations neighbors, and blockade running 
from neutral ports seems to have been organized as a business, and 
almost raised into a profession, it is clearly seen to be indispensable 
to the efficient exercise of belligerent rights." 

Notwithstanding, during the blockade of the Confederate coast, 
the Anglo-American rules were applied in their full force and, as 
was claimed by foreign writers, in some cases unduly extended, a 
great and lucrative trade was maintained with the blockaded region, 
and a large fleet of vessels, mainly British, was profitably employed 
in this precarious commerce. Yet such vessels and cargoes were 
exposed to all the penalties of condemnation from the moment they 
left their home port with intent directly or indirectly to effect a 
breach of the blockade. If, as under the continental rule, the whole 
voyage could have been prosecuted with perfect security until the 
vessel had been hailed by the blockading squadron and given personal 
warning when at the entrance of the destined port, it is obvious that 
the percentage of captures would have been vastly reduced and the 

21 Inter. Law, 5th ed., p. 704. 

22 Hall's Inter. Law, 5th ed., p. 698. 
as 2 Wallace, 151. 
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successful breaches have been as vastly increased. The blockade of 
the southern coast would have been substantially a nullity, inflicting 
some inconvenience but almost no loss. There can be no doubt that 
the blockade, by almost destroying the export trade, especially of 
cotton — the staple of the Confederacy — and greatly crippling the 
import trade, was among the greatest forces tending to the downfall 
of the Confederate power 24 and produced that result in as bloodless 
a way as was possible. 

Even with inferior propelling power blockade running has been 
lately effective. During the blockade of Port Arthur " hundreds 
of Chinese junks, propelled by ten or twelve oarsmen, found their 
way into Port Arthur from Chifu, Teng-chan-fu, and Tientsin with 
tons of fresh provisions, which they landed on the low land at the 
remoter side of the western harbor." 25 

The danger from floating mines and from attacks by torpedo boats 
compels the modern blockading squadron to operate from a point 
far out at sea. Thus, the Japanese squadron blockading Port Arthur, 
under the prudent and able conduct of Admiral Togo, was so far 
off shore that when Admiral Vitoft sallied forth from the port in 
August, 1904, he did not even sight the Japanese squadron until 
after several hours steaming, 26 and Lord Nelson's rule, even under 
the old conditions, was that the blockading squadron ought never to 
be seen from the blockaded port. 27 As Messrs. Smith and Sibley 
point out, the whole experience at Port Arthur illustrates the im- 
possibility, under modern conditions, of conducting a blockade, as 
Hautefeuille contended was obligatory, entirely within the limits of 
marginal seas in accord with the French views. 28 

Dr. T. J. Lawrence, lecturer on international law at the Koyal 
Naval College, Greenwich, says of blockade : 29 

Under modern conditions of navigation and warfare the endeavor to 
make it effective is far more dangerous to the blockaders than to the 

2* Smith and Sibley, p. 333. 

25 Id., Inter. Law, Kusso-Japanese War, p. 321, quoting London Times Decem- 
ber 9, 1904. 

ae Smith and Sibley, p. 322. 

27 Id., p. 322 and note 1. 

28 Smith and Sibley, p. 322. 

2» War and Diplomacy in the Far East, p. 58. 
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blockaded wherever there is in the port a force of torpedo boats and 
destroyers able to get out and handled with even moderate skill and 
clash. They ought to keep the enemy's battleships at least 50 miles 
away during the night, and it is at night that the attempts to run in 
or out will be made. The blockading cruisers may perhaps venture to 
patrol at 30 miles distance and the destroyers and torpedo boats will be 
nearer still. The mosquito fleet of the blockaded side will constantly 
skirmish with them and use every effort to draw them away from the 
channels through which it has reason to believe blockade runners are 
advancing. The chances are strongly in favor of any swift vessel in an 
attempt to run in or out. Whereas if the commander of the blockading 
fleet draws his cordon of ships sufficiently near the port to make ingress 
or egress really dangerous, he risks their destruction by mines and tor- 
pedoes, to say nothing of the danger of their coming during a chase under 
the guns of any land defenses. 

The suggestion of Mr. Hall 30 is that " if it is wished altogether 
to deprive blockades of efficacy, it would be franker and better to 
propose to sweep them away altogether," rather than to shackle them 
further. 

During almost a century the great blockades have been mainly 
instituted by England and America and the practical dealing with 
the legal questions arising out of blockades has of necessity been 
largely left to their courts. If, by the newly proposed international 
court, these rules are to be overturned, it may be considered as 
almost the destruction of a powerful means of compelling submission, 
less bloody and cruel than battle — one which gives an advantage to 
the great maritime states and so to those most humanized and pacified 
by commerce. 

Moreover, the operation of blockade is apt to prove highly benefi- 
cent in the support of established governments against insurrection. 
The navy is apt to be in the hands of the government. The govern- 
ment is apt to be better supplied in all ways than the insurrectionary 
forces. If the government can effectively blockade the ports of the 
insurgents the resistance can be minimized and the restoration of 
peace hastened with the least suffering or bloodshed, exactly as by 
the great blockade of the Confederate coast. Any nation having 
remote and extensive colonies, like England (and the United States 
now has great island domains), should especially seek to maintain 

ao Page 704. 
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the blockade in full efficiency, especially if it is, again like England 
and the United States, a great naval power. If Australia, Ceylon, 
Borneo, or Jamaica were in revolt against the authority of England, 
what more efficient or less-embittering means to compel submission 
than a blockade of the rebellious ports ? The same is true — perhaps 
in a less striking degree on account of their land communications, 
but yet true — as to India, Canada, and British South Africa. 
Perhaps such a revolt is not to be deemed a possibility. The exist- 
ence of the United States and (apart from the present good feeling) 
the story of its origin as an independent power strongly supports the 
possibility of such a revolt and of its success if combined with 
foreign support. The war of the Confederacy, closed a little over 
forty years ago, illustrated such possibility even in the far more 
close and vital union of the States of the American Union. There, 
the conflicts on land, the devastation of military operations, like 
Sherman's march to the sea, were far more sanguinary and the 
wounds occasioned far less easily healed than the contests or injury 
resulting from the naval blockade. In giving up blockade according 
to Anglo-American rules, efficient blockade is abandoned, and thus 
great naval powers surrender the least cruel and most potent means 
of overcoming rebellion, which has progressed so far as to be recog- 
nized as war. The subdivision of the great powers may be desired 
by the lesser powers which they overshadow, but it would probably 
not conduce to the peace or plenty of the world or the tranquillity of 
the seas. The tendency of the times seems distinctly the other way, 
and it is hoped that it is a beneficent tendency. The past ten years 
have certainly seen great extensions of territory for both Great 
Britain and the United States. 

The validity of the capture is to be in the first instance determined 
in the prize court of the captor, as at present. The settled policy 
and practice of Great Britain and the United States in such adjudica- 
tions is, as we have said, to decide according to the understanding 
of international law adopted by the national courts of the captor and 
not to modify this upon any showing that a different understanding 
prevails in the greater number of civilized nations. The court of 
the captor would then decide according to local understanding. On 
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appeal would the International Court follow the same rule ? It can 
only be said that there is nothing in the language of the twelfth 
convention adopted at The Hague which would so indicate. It is 
submitted that a principal object of the proposed International Prize 
Court was of course to do away with inconsistent and divergent local 
rules and to make the prize laws of the world congruous and uniform. 

The Edinburgh Review (January, 1908) says very frankly on 
this subject: "An exclusive national jurisdiction is an anomaly, and 
there is no good reason to preserve the anomaly any longer than vital 
national interests require." 

Speaking of the court Professor Westlake, the veteran English 
scholar, whose eighty years have been full of honor and learning, 
says in the Quarterly Review for January (page 240) : 

The greatest difficulty arises from the very fact which is the greatest 
source of the necessity, namely, the divergent views of prize law enter- 
tained in different countries. What is the law which the International 
Court shall administer ? For example, is the notice of blockade to which 
a ship desiring to enter a blockaded port is entitled to be measured by 
the British or the French rules? Is conditional contraband to be 
allowed? If not, can coal and provisions ever be absolute contraband? 
Does the declaration of the commander of a neutral convoy exclude the 
right of search? 

He points out that codification of the prize laws was one way to 
solve these difficulties, and says the British delegation was reported 
to have proposed at the first meeting " to suspend discussion of that 
question on account of the profound divergence between continental 
and Anglo-American systems, both long practiced." He says (page 
241) M. Renault, as the representative of the drafting committee, 
said : " In default of an international rule firmly established the 
international jurisdiction will apply the law of the captor." Pro- 
fessor Westlake says further, very cogently : " It will be utterly 
unjuridical if this appeal court reverses the prize court of first 
instance when that has entered a judgment it was right in giving." 
He further points out the probability of a majority of the judges 
" representing the system adverse to the Anglo-American Govern- 
ments." He says the general expression in England is against the 
ratification of this convention, and says it should be amended so as 
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to make the law of the captor state the law to be applied on the inter- 
national appeal. 

With great deference the writer would point out a most potent 
precedent which does not wholly agree with the suggestion that the 
lower court should not be reversed if it was right in entering the 
judgment appealed from, if we interpret the word " right " as mean- 
ing in accord with local law. The Supreme Court of the United 
States has repeatedly held that it will not be bound by a rule of 
decision, adopted in the State courts, in accordance with which the 
decision appealed from has been rendered, if the subject is one 
involving general rules of law — for instance, commercial law, which 
is sometimes called a branch of international law. The higher court 
will, in such cases, decide according to its own views and will not 
be bound even by settled precedents long adhered to in the State. 

As early as 1842, in the leading case of Swift v. Tyson, 31 it held 
that the rule of New York might be fully settled by judicial decision, 
that a taker of negotiable paper in payment of a preexisting debt 
was not a holder for value, yet the Supreme Court of the United 
States would not consider that doctrine obligatory upon it in a case 
coming from New York. The court, per Mr. Justice Story, holds 
the true interpretation and effect of instruments of a commercial 
nature — 

are to be sought, not in the decisions of the local tribunals, but in the 
general principles and doctrines of commercial jurisprudence. Un- 
doubtedly the decisions of the local tribunals upon such subjects are 
entitled to and will receive the most deliberate attention and respect of 
this court; but they can not furnish positive rules, or conclusive au- 
thority, by which our own judgments are to be bound up and governed. 
The law respecting negotiable instruments may be truly declared, in the 
language of Cicero, adopted by Lord Mansfield in Luke v. Lyde, 2 Burr. 
E., 882, 887, to be in a great measure not the law of a single country 
only, but of the commercial world. " Non erit alia lex Romae, alia 
Athenis, alia nunc, alia post hac, sed et apud omnes gentes, et omni 
tempore, una eademque lex obtinebit." 

An opinion of the Supreme Court pronounced by Mr. Justice 
Story is, it is submitted, very high evidence of juridical practice. 

3i 16 Peters, p. 1. 



472 THE AMERICAN JOURNAL OE INTERNATIONAL LAW 

The above doctrine was most fully affirmed by the same court in 
Oates v. National Bank 32 in 1879, and in Railroad Co. v. National 
Bank 33 in 1880. In Burgess v. Seligman 34 the doctrine was dis- 
cussed, discriminated, and approved, and the court, per Mr. Justice 
Bradley, after showing how far it would go in the display of comity 
to the State court, declares, in language peculiarly appropriate as 
to the proposed International Prize Court : "As, however, the very 
object of giving to the national courts jurisdiction to administer the 
laws of the States in controversies between citizens of different States 
was to institute independent tribunals which it might be supposed 
would be unaffected by local prejudices and sectional views, it would 
be a dereliction of their duty not to exercise an independent judgment 
in cases not foreclosed by previous adjudication." In Baltimore and 
Ohio Railroad Co. v. Baugh 3S in 1893 Justice Brewer, speaking for 
the court, reviews many decisions and shows that the rule deter- 
mining who are fellow-servants is governed by general and not local 
law, and that the federal courts are not controlled by the State 
decisions, but are free to exercise an independent judgment. A like 
rule was applied in determining the validity of county bonds in the 
hands of innocent buyers, and the court refused to be bound by State 
decisions in Commissioner v. Coler. 38 Decisions to like effect might 
be indefinitely collated, but these are sufficient. It is believed they 
strongly support the right of the proposed court to exercise an 
" independent judgment " uncontrolled by the decisions of the courts 
of the captor's country. 

As Mr. Hannis Taylor has observed : 37 "As the largest experience 
in the actual conduct of blockades during the last century fell to the 
lot of G-reat Britain and the United States, a certain practical value 
should attach to a set of principles recognized by both as necessary 
for the maintenance of a practice which refuses to shackle belligerents 
with too severe and impracticable restrictions." Messrs. Smith and 

32 100 United States, 239. 
as 102 United States, 14. 

34 107 United. States, 20. 

35 13 Sup. Ct. E., 914. 

36 23 Sup. Ct. R., 811. 
st Inter. Law, S. 676. 
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Sibley 38 advance the view that " the extraordinary success of the 
operations of the British fleet in the great war are to be attributed 
partly to the fact of diplomatic notification of blockade. On one 
occasion Lord Stowell had eight hundred cases in arrears, 39 a fact 
which attests the success of the navy in arresting blockade runners." 

During the blockade of Port Arthur in 1904, the most recent 
blockade, twenty-three vessels were captured attempting to run the 
blockade, 40 and it is believed that the experience of the Japanese as 
to that blockade by no means indicates " that blockades are likely to 
be infrequent. The growth of naval power in different countries in 
modern times seems to point to a contrary conclusion." 41 It appears 
that constructive notice of the blockade is sufficient for condemnation 
in case of attempted breach under the Japanese rules, 42 so that the 
sufficiency of this blockade was maintained under rules kindred with 
the Anglo-American, although not going to the same length. 

The Edinburgh Eeview for January of this year mentions that 
the defense committee expects much of blockade as a weapon of war. 

Dr. Paul Eeinsch suggests that the adoption of the proposal as 
to this International Prize Court was perhaps due to the fact that 
the conference " undoubtedly felt that amidst all the wreckage it 
was necessary to achieve some positive results." The condition it 
seeks to foster has some resemblance to " that state of things not yet 
seen in the world " mentioned by Sir W. Scott — " that of a military 
war and a commercial peace." 4S 

The difficulties mentioned were obvious from the first and have 
been alluded to very generally by writers who have dealt with the 
subject. 44 

38 Pages 357-358. 

39 Citing "Per Dr. Stephen Lushington in the Leucade" (1885), 2 Spinks, 228, 
238. 

40 Smith and Sibley, p. 322, citing the London Times, January 24, 1905. 
4i Smith and Sibley, p. 322. 

42 2 Oppenheim Inter. Law, p. 412, citing Japanese Prize Law, article 30. 

*s The Maria, 1, C. Eobinson, 340; Scott's Cases, 858. 

44 Columbia Law Rev., February, 1908, p. 113; Amer. Pol. Sc. Quart., February, 
1908, p. 209; Quarterly Rev., January, 1908, p. 240; Edinburgh Rev., January, 
1908, p. 246; Green Bag, November, 1907, p. 655, where Prof. Hershey sets out 
the remarks of M. Renault in presenting the report. See also Editorial, London 
Times, September 30, 1907. 
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Prof. T. E. Holland, of Oxford (the Law Quarterly Review, 
January, 1908, p. 79), says the convention establishing this court — 

Contains within itself the seeds of mortality, in the article which pro- 
vides that where international law is silent the court is to decide " in 
accordance with the general principles of justice and equity." On the 
objectionable character of such a provision, as at once ambiguous, and 
empowering a court, in which foreigners would be in a majority of eight 
to one, to adopt the continental rather than the British view on un- 
settled questions of prize law, the present writer does not here propose 
to add anything to what he has written elsewhere, both before and after 
the meeting of the conference. 

A note is added, signed with the initials F. P. — undoubtedly the 
distinguished editor of the Quarterly, Sir F. Pollock — saying as to 
these " principles," while a century ago they would have meant the 
principles of Roman praetorian law supplemented by the publicist, 
" that he agrees with Professor Holland that at this day nobody 
knows in what sense they would be understood or applied." 

It is submitted in the interest of peace, and for the prevention 
rather than the increase of bloodshed, that one of the most pacific 
forms of belligerent coercion, if we may so speak, ought not in effect 
to be abolished ; that therefore some modification or amendment, pre- 
serving the Anglo-American rule in British or American captures, 
even in the Prize Court of International Appeal, ought to be pro- 
vided, and that the suggestion of amendment made by Professor 
Westlake, one of the ripest living scholars upon the subject, merits 
support. 

The fact that thirty-two years ago, in 1876, Professor Westlake 
made a proposal to the Institute of International Law 45 for the 
examination of a project to organize an international prize court 
proves the maturity of his consideration of the subject and the fact 
that that organization of eminent specialists, as a preliminary to the 
recommendation of such a tribunal, in the succeeding year advised 
" De formuler pwr traiie les principes generwux en matter e de 
prises" 46 ' further accents the necessities of the case. 

The London Times, in the editorial already cited, demands modi- 

« Problems of Inter. Practice and Diplomacy, by Sir T. Barclay, p. 105. 
"Same, p. 105. 
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fication of the general project, yet, alluding to the institution of this 
tribunal, speaks of the belief that " a blessed precedent would be 
established for the indefinite extension of the principle of judicial 
decision to other controversies between nations. Any step seeming 
to tend towards an approximation to that ideal must forcibly appeal 
to the best spirits of our time." Yet it further characterizes that con- 
vention as an abandoning of vital rights " to the control of a court 
with power and with inclination to whittle them away." After say- 
ing that it can not justify the convention without further limitation, 
it closes with these somewhat insular sentiments : " We can not give 
any foreigners carte blanche to make laws for our fleet and to shorten 
at their discretion our arm upon the sea." 

Already England has called a conference of nations to consider the 
codification of the law of prize, and our State Department has given 
out that the United States will participate. The task attempted is 
no less difficult than important. The results of the conference must 
be anticipated with anxiety and interest. 

We ought not, however, to overlook the fact, of paramount impor- 
tance, that in this International Prize Court appears a new creation 
of vast possibilities as the beginning of a new judicial international 
system, namely, ' ' a true international tribunal, with obligatory 
jurisdiction." 47 

No achievement in the whole history of international negotiation 
can be recalled which gives promise of weightier or more beneficent 
consequence. It is the great step forward in the reign of law and 
order in the chaos of international affairs. Whatever difficulties 
may be foreseen or modifications sought, this fruitful beginning of 
progress ought not to be abandoned or its significance lessened or 
forgot. 48 

Charles Noble Gregory. 

« Dr. Paul S. Reinsch, Pol. So. Rev., February, 1908, p. 218. 

*s The Hon. Henry Billings Brown, Associate Justice of the Supreme Court 
of the United States (retired), has recently expressed a weighty doubt as to the 
constitutionality of any convention giving an appeal from the Supreme Court 
of the United States, since the Constitution vests the judicial power of the 
United States " in the Supreme Court and in such inferior courts as the Congress 
may from time to time ordain and establish." 



